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ORIGHNAL
BEFORE THE

Federal Communications Commission
WASHINGTON, D.C. 20554 REC EIVEE’)

In the Matter of 0cT - 2 2001
Amendment of Section 73.202(b), MM Docket No. 01-169 QRIYCE OF WE SECRETAW

Table of Allotments,
FM Broadcast Stations.
(Nonesuch, Kentucky)

RM - 10045

N N N N N N

To:  John A. Karousos, Chief ‘
Allocations Branch, Policy and Rules Division
Mass Media Bureau

REPLY COMMENTS

L.M. Communications, Inc. ("LM"), by its attorneys and pursuant to the above-

captioned Notice of Proposed Rule Making, (" NPRM"), hereby submits its reply comments in

opposition to the proposed reallotment of Channel 296A from Danville, Kentucky, to Nonesuch,
Kentucky.! Because Nonesuch, Kentucky is not a community for allotment purposes, the
Commission should not adopt the proposed channel allotment.

L. The Meager Evidence Petitioner Provides Fails To Establish That Nonesuch, Kentucky Is
Entitled To Community Status.

In the NPRM, the Commission observed that "staff research failed to locate any
information supporting community status for Nonesuch”" and requested the Petitioner to provide

evidence supporting community status for Nonesuch. NPRM at § 3. The information Petitioner

. The NPRM specified a deadline date of October 2, 2001 for the filing of reply
comments. Accordingly, these reply comments are timely filed.
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includes in its September 17, 2001 comments with respect to Nonesuch is woefully deficient in
this regard. All that the information submitted by Petitioner demonstrates is that Nonesuch is a
rural neighborhood on the outskirts of Versailles, Kentucky that is serviced by businesses,
organizations, schools and churches located in Versailles and in other parts of Woodford County.

It is well settled that a community for allotment purposes is defined as a
geographically identifiable population grouping. See 47 U.S.C. § 307(b); Revision of FM
Assignment Policies and Procedures, 90 FCC 2d 88 (1982). The Commission generally finds
that "if a community is incorporated or is listed in the U.S. Census, that is sufficient to
demonstrate its status." Wallace, Idaho and Bigfork, Montana, 13 FCC Red 16278, 16279
(1998). However, in cases such as this one where a community is neither incorporated nor listed
in the census, the petitioner of the proposed allotment must supply information adequate to
establish that the particular community is a geographically identifiable population grouping and
therefore a community for allotment purposes. See Kenansville, Florida, 10 FCC Rcd 9831,
9832 (1995) ("Kenansville"). Further, it is critical that the petitioner show that there is a nexus
between the social, economic, and governmental organizations and the particular community.
See e.g., Avon, North Carolina, 14 FCC Rcd 3939 (1999); Pleasant Dale, Nebraska, 14 FCC
Rcd 18893 (M. Media Bureau 1999); NPRM at§ 3 n.1.

In the NPRM, the Commission observed that "[a]lthough Clear Channel

indicated there are some businesses in Nonesuch, it has not identified those entities with

addresses or shown that they are intended to serve residents of Nonesuch as opposed to other
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areas. Clear Channel should show that the organizations, civic groups, churches, schools, police,
etc. have a nexus with Nonesuch." Id. In its Petition and Comments, Petitioner asserts that
Nonesuch is "an identifiable community of more than 50 homes" with a "year-round population”
and "several retail businesses." Petition at 2 and Comments at 4. Significantly, however, Clear
Channel provides no information to show that these "several retail businesses" are intended to
serve residents of Nonesuch -- a deficiency which is "critical” under Commission precedent.
See, e.g., Lupton, Michigan, 11 FCC Rcd 14428, 14429 (1996). Further, Clear Channel has
failed to identify any organizations, civic groups, schools, or churches that are even located in
Nonesuch, let alone have any nexus with Nonesuch as a separate community.

Petitioner fails to cite any definitive facts supporting community status for
Nonesuch, such as a population number, local government, elected officials, zip code, postal
office, area code, or municipal services. In fact, the County of Woodford, which includes the
cities of Versailles and Midway, Kentucky, provides for all of the needs of Nonesuch as well as
other nearby unincorporated localities. See Exhibit A . For example, the Woodford County
Chamber of Commerce lists all of the schools and churches in Woodford county as being located
in either Versailles or Midway. Id In addition, Woodford County contains several child care
centers, two libraries, private schools, and a college, all located in either Versailles or Midway.
Id. Police, fire, and other municipal services are provided by the county. /d.

In its Comments, Petitioner asserts that there are a number of "objective

indications of the existence of a common perception that [Nonesuch’s] populace constitutes a
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distinct" community. Comments at 4. Among the "several retail businesses" cited by Petitioner
were the Irish Acres Antique Gallery and the Glitz Restaurant (located at the same address), and
a local general store and deli. Petition at 2. Petitioner provides no evidence that any of these
businesses are intended to serve Nonesuch specifically as opposed to the larger communities of
Versailles and Midway. In fact, the addresses for both the Irish Acres Antique Gallery and the
Glitz Restaurant are listed as Versailles, Kentucky. In addition, the bed and breakfast listed by
Petitioner, the Western Fields Guest Cottage, also has an address of Versailles, Kentucky. See
Exhibit B. The only information about these businesses that Clear Channel includes is an article
about the antique gallery and restaurant that are housed together. This article makes clear that
these businesses have no specific nexus to Nonesuch or even to Versailles. They are intended to
serve all of Woodford County, especially tourists visiting the area.

Although Petitioner actually acknowledges that "precise population figures for
Nonesuch are not available" (Comments at 4), Petitioner asserts that Nonesuch is a voting
precinct and provides a statement from the Woodford County Clerk that there are "850 register
[sic] voters in Nonesuch precinct." Comments at Exhibit 3. However, Petitioner fails to note that
the "voting precinct" is essentially one of several voting booths for Woodford County and that
Nonesuch does not have its own local government. There is no Commission precedent
suggesting that the mere location of a voting precinct in a particular neighborhood is sufficient to
establish community status. Additionally, the fact that a branch of the Woodford County fire

department is located in Nonesuch does not provide evidence of a separate community. The
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county fire department has several branches, which are located throughout the county in places to
ensure that all county residents receive adequate services from the fire department. In materials
published by the Chamber of Congress for Woodford County, the only communities listed with
separate fire departments are Versailles and Midway. See Exhibit A.

Petitioner also provides incomplete and misleading information about residents of
Nonesuch. For example, in its Comments, Petitioner asserts that "[a] dozen Nonesuch residents
have attested to their belief that Nonesuch ‘is a separate community.”" Comments at 8-9.
Petitioner then includes twelve declarations signed by "Nonesuch residents” attesting to its
community status. Comments at Exhibit 12. Interestingly, eleven of these declarations merely
list a street address and do not include a city, state or zip code. Only one declaration (signed by
Ms. Suzanne Mathis of 4860 Fords Mill Road) lists a full address with Nonesuch, Kentucky as
the city and state. However, the United States Postal Service ("USPS") lists all of these
addresses, including Ms. Suzanne Mathis’ address, as located in Versailles, Kentucky with a
Versailles-designated zip code of 40383. Attached hereto as Exhibit C are the declarations listed
in Petitioner’s Comments with the USPS on-line zip code lookup placed directly behind each
declaration. The USPS lists each of these addresses as located in Versailles, Kentucky, zip code
40383.

A physical examination of the neighborhood Petitioner describes as the
community of Nonesuch also makes clear that Nonesuch is not a separate and distinct

community. Nonesuch is a rural area with a few houses near the intersection of Cummins Ferry
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Road and Fords Mill Road. See Exhibit D. The speed limit throughout the area and near this
intersection is 55 miles per hour and there are no traffic lights -- evidencing that there is no
separate populated and busy business area through which cars would need to pass at a lower
speed. See Exhibit D. LM has also obtained declarations and affidavits from individuals who
reside in the Nonesuch neighborhood stating that they work, shop, and send their children to
school in nearby cities, including Versailles and Lexington, and they do not consider Nonesuch
to be a separate, distinct and independent community. See Exhibit E. In sum, the information
submitted by Petitioner as well as the information included herein demonstrates that Nonesuch is
merely a rural neighborhood adjacent to and served by the larger city of Versailles, Kentucky,
which has a population of 7,269 as listed in the 2000 Rand McNally Road Atlas. The 2000 Rand
McNally Road Atlas does not even list Nonesuch as a city or town. There is already an FM
station licensed to Versailles -- WCDA(FM). Thus, Petitioner’s proposal will not result in a
preferential arrangement of allotments by providing first local service.

. Commission Precedent Compels That The Proposed Allotment Be Dismissed.

The Commission has concluded that numerous unincorporated towns which
evidence substantially more characteristics of community status than Nonesuch does do not
qualify as communities for allotment purposes. To grant Petitioner’s proposal would be squarely
inconsistent with this precedent. For example, in reviewing a proposal to allot a channel to
Kanarraville, Utah, the Commission noted that Kanarraville had a post office, zip code, Mayor,

Town Clerk, Town Council, Fire Department Association, several retail businesses and several
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churches. 14 FCC Red 15962 (1999). Nonetheless, the Commission concluded that Kanarraville
did not qualify as a community for allotment purposes because, like Petitioner, the proponent
failed to show that the local businesses and churches located in the community were intended to
serve Kanarraville as opposed to other areas. Id. at 15962. The Commission emphasized that the
proponent had "not provided the names or addresses of any social or civic organizations, schools,
libraries or other governmental services which are located within Kanarraville." Id. at 15963

Similarly, the Commission rejected a proposal to allot a channel to Broadview,
Montana despite the proponent’s demonstration that Broadview contained a post office, city
government, two churches, gas station/market, community center, Lions club, volunteer fire
company, school, and two taverns. Broadview, Montana, 14 FCC Rcd 14101 (1999). Asin
Kanarraville, Utah, the Commission concluded that the proposal was critically deficient because
"a nexus [had] not been shown between the political, social and commercial organizations and
the community in question.” Id.

The Commission also determined that Gaviota, California was not a community
for allotment purposes. Gaviota, California, 16 FCC Red 1518 (2000). Although Gaviota had
its own school, volunteer fire department, and fifteen businesses listing Gaviota as their mailing
address and was mentioned in the "Guide to Santa Barbara County" publication, the Commission
nonetheless found no nexus between these entities and the Gaviota residents. /d. at 1522. Asis
the case with Nonesuch, the County of Santa Barbara provided municipal services to the

residents of Gaviota and to other unincorporated areas of the County and an overwhelming

157937



8

majority of the businesses listed by the petitioner were attributed to other local cities. None
contained a Gaviota address. Thus, the Commission concluded that "it cannot be evidenced that
those entities have a nexus" with the proposed community. Id. at 1522.

Like the proposals in Gaviota, California; Kanarraville, Utah and Broadview,
Montana, the instant proposal is critically deficient because Petitioner fails to demonstrate any
nexus between the few retail businesses it lists as being located in Nonesuch and the proposed
community. None of the businesses or persons interviewed have addresses located in Nonesuch.
Moreover, no schools, civic organizations, churches, or municipal service providers are located
in Nonesuch. See also e.g., Avon, North, Carolina, 14 FCC Red 3939 (M. Media Bureau 1999)
(no information as to any social or civic organizations, school, libraries or other governmental
services located in Avon; no nexus shown); Ellison Bay, Wisconsin, 9 FCC Rcd 2327 (M. Media
Bureau 1994) (although community post office, many businesses and schools noted, no nexus
established); Lupton, Michigan, 11 FCC Rcd 14428 (M. Media Bureau 1996) (although some
local businesses, churches, and a school, no nexus shown).

The precedent on which Petitioner relies in asserting that Nonesuch is a
community for allotment purposes is inapposite. In Kenansville, Florida, the Commission
explained that although Kenansville did not have a local government, it had two indicia of
community status: seven civic organizations with Kenansville in their names and a significant
number of business located in Kenansville. 10 FCC Red 9831, 9833 (1995). In particular, the

Commission found that "Osceola County, of which Kenansville is a part, has issued licenses for
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at least 30 businesses in Kenansville, including three restaurants and a motel." Id. In contrast,
none of the businesses listed by Petitioner include "Nonesuch" in their names and Petitioner
failed to list any civic organizations. Moreover, the post office addresses of all the businesses
cited by Petitioner are in Versailles. See Exhibit B.

In Redwood Mississippi, 13 FCC Red 13886 (1998), the Commission relied on
the fact that several local businesses identified themselves with Redwood and had Redwood
addresses. Redwood also has its own post office, elementary school, the Redwood United
Methodist Church, a volunteer fire department, and some of its own municipal services,
including electricity. Id. at 13886-87. Similarly, in retaining an allotment for Semora, North
Carolina, the Commission explained that Semora had its own fire department and post office and
several social and business establishments. In re Implementation of BC Docket 80-90, 61 RR 2d
26, 31 (1986). In contrast, the businesses petitioner identifies in its comments have Versailles
addresses. Petitioner lists no schools, churches, post office, civic organization, or municipal
services that have any distinct nexus to Nonesuch.

CONCLUSION

It is abundantly clear that the totality of evidence submitted by the Petitioner fails
to establish that Nonesuch is a community for allotment purposes and that any new allotment to

this area would actually be a second allotment to Versailles, Kentucky. Thus, for the reasons set

157937



10

forth herein, LM respectfully requests that the Petition for Rule Making to reallot Channel 296A

from Danville, Kentucky, to Nonesuch, Kentucky be denied.

Respectfully submitted,

L.M. COMMUNICATIONS, INC.

e Sl A Baagh—

Sally A/Buckman

Janet Y. Shih

Leventhal, Senter & Lerman P.L.L.C.
2000 K Street, N.W., Suite 600
Washington, DC 20006-1809
(202)429-8970

October 2, 2001 Its Attorneys
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rinily)
e Kentucky-American Water Co, 253-1314

9/23/01



County Services

2885300
2300 Richmoend Rd., Lexinglon
After Hours, 289-2295

Kentucky Utilities Co, ir

Midway Waler % Sewage
848-4114

Nprtheast Wondford Water
Digirink

8735888

223-4, Souin Main St

South Waodfond Water District
8744308

Wilson Ava,

Versailies Water Depariment
BY3-5427
198 South Main St

Public Service Commizsion

&

®

Sanitation Services:

1400722~ 478

City Pickup

8735427

innuire at Dily Water Deapt,
195 South Main St

County Plckup: Rumpke
1-800-223-1170

Agriculfure Services:

Unevarety of Kentucky
Exlaension Sevice
87248601

1544 Beasiey Dr

Woodford County Consanvation
iar,w ce
3?3 4441

&4 Beasiey v

Agricufture Stabifization

http://www.woodfordchamber-ky.com/county_services.htm

Page 2 of 3

{ouisyille Courter-Journal
{edaily)
7647

WIMBA-FRS Raddio Station
8730828

WCGW-AM Radio Station
ﬂ"l‘\ Guga

WLEX-TV 18
2535-4404

FroatiaiVision (Cable TV)
873-8008
304-F Crosshied D

Post Office:

Liniled Siates Fost Office
3-3241
Lexdington Bt, US &1

Midway Post Dffice
R46-4115

Parcel Delivery:

Liniled Parcet Service (UPS)
F22-8333
1703 Mercer Rd., Lexingion

Local Parcsl Pickum

Suran Systems Shipping &
Mailing

879-2123

a04-C Crossiieid D

Th

& fe sai as Office Centre
879-8
8458

L
é‘ arsaliles Rd.

Tery's 2810
873-2661

9/23/01



County Services

Wioodiord County Farnm Burea
Faderation.. 873-8621
Z31 South Main St

back tc iop

http://www.woodfordchamber-ky com/county services.htm

Page 3 of 3

Woodford Plaze, Lexinglon St

Tax information:
Fedaral Tax information & Forms

¢ {nternal Revenus Sewvice (IRS

1-800-424-1044

Nentucky Reovenue Cabinel
§032-584-3228

Virsailles Oty Propasty Tay
Offics

R73-5184

Counly Property Tax DOffice
8734101

KY Taxpaver Service Cenler,
Z¥3-2837

3220 Nicholasville Rd.,
Suth Park, Lexington

9/23/01






IRISH ACRES ANTIQUE GALLERY - Nonesuch, Kentucky Page 1 of 2

{Small Business |

Have vou f-‘ver wondered where t0 g0 to
find the perfect sotigue? We've got e
place for voul ‘s{mnd a day with s and

nothing ¢

ise wil do You say Nooesuch

a piace exists, well it does

frish Acres Gailery of Antigues displays

32.000 square feer

of Arnerican and

Fuy opear furrsture, glassware a‘hin&,
crysial, siiver, Hieng, dells, jewelry,
18S. decorative acosascries and

International giftw:

RN
QAo

Trish Acres offers

seunething for evervone, frons the
curipus browser 1o the sercus collecior,

Irish Acres

http://www_starcom2.com/irish/

Too many words will spoil the experience.
You roust come and see us o truly get the
fuil impact of this unigue place.

Bookmark this site! Call for your
reservations day! Plan vour vacation
around it

This 18 a beautifni place 10 spend g day by
}'i‘:i.x.rsesf or with your fami \r The eleg BANES,
charm and friendiy atvnmp here will make
this one of vour most treasured experiences

9/23/01



IRISH ACRES ANTIQUE GALLERY - Nonesuch, Kentucky Page 2 of 2

4203 Ford's Mill Road
Yersaitles, KY 40383
~ honrs-
Tuesday - Saturday
100 am - £:80 pm

slased Sun & Hlon

1-606-873-7235

Abse visit Irish Acres Antigues in Hush,
hentachy, encerepassiayg (6,008 cquare foet
of guality antigues!

Web hosiing

SOEVICES

http://www _starcom2.com/irish/ 9/23/01



Western Fields Guest Cottage - Versailles, Kentucky - Bed & Breakfast Inns ONLINE - Tr Page 1 of 2

Western I s Guest Cottage
Versailles, Kentucky

Wildflowers Adorn the Hillside at this 30 Acre Working Farm!

How to Find Us |

Entroduction

'3
rs adorn the hillside on a walk through Western Fields Farm

Sunflow
Western Fields Guest Cottage is located in a little place called Nonesuch, amidst the gentle rolling hills
of Woodford County, Kentucky near Versailles and Lexington. This is an 80-acre working farm and
much of its hilly terrain abounds with trees and wildflowers through which hiking trails lead to idyllic

picnic areas.

Nearby Places of Interest

Old Fort Harrod Settlement
World's Finest Thoroughbred Farms
Keeneland Race Course Kentucky Horse Park
Labot and Graham Distillery [Wild Turkey Distillery
Inside Out Gallery in Midway [Bhakertown at Pleasant Hill (]
Antique Galleries in Midway and Versailles [Irish Acres
Antique Gallery

Hidden treasures abound at Western Fields

Activities at Western Fields Farm

Llamas, Alpacas, Cattle and Horses Inhabit the Farm
Hike Through Woods and Fields (Picnic Lunch
Kentucky River and its Palisades

J ust a mile away is the renowned Irish Acres Gallery of Antiques and its lunch-only restaurant, The
Glitz. One of Kentucky's most famous attractions, the historic Shaker Village at Pleasant Hill, is 9

http://www.bbonline.com/ky/westernfields/ 9/23/01



Western Fields Guest Cottage - Versailles, Kentucky - Bed & Breakfast Inns ONLINE - T.. Page 2 of 2

miles south. The Cummins Ferry on the Kentucky River is but three miles away. Frankfort and
Lexington are only 30 minutes from Nonesuch. And one of the Bluegrass Region's prestigious bourbon
makers, Labrot & Graham, is located in nearby Versailles. Tours of the distillery are conducted daily.

The guest cottage was the original brick farm house at Western Fields. 1t
is charming, spacious and offers complete privacy. With 3 bedrooms and
: two baths, decorated in Fine American Crafts, the guest cottage can

: accommodate as many as 7 guests, comfortably. The master bedroom
offers a queen size bed. The second bedroom contains a double bed and a
twin bed and the third bedroom has a queen size bed.

The living room has comfortable sofas and gas log fireplace. The cottage also has a fully-equipped
kitchen and there is a gas grill on the patio. A hot tub sits just outside the patio where the stars can be
properly admired.

‘By the Way' children and pets are most welcome at Western Fields.

Western Fields Guest Cottage is a member of the following associations:
Bed & Breakfast Association of Kentucky

Chlick-on these pages for more information:

{ Guest Rooms/Rates | Guest Cottage Interior | Studio & More | Llamas & Alpacas | How to Find Us |

Western-Fields Guest Cottage
5108 Fords Ml Ro: et y —
N();1¢§"EC 1, KETTOnKy 4383 a‘ﬂ'a{‘//\@ You were visitor number il t
{839} B46-4001 wwvw bhooline sora/kywesternfields/
{800} 690-4935 since February 19, 1999,

email: wiield@iglou.com
Tom & Deborah Westerfield, lnnkeepers
Other Areas of Bed & Breakfast Inns ONLINE

Keniucky Directory | Nonesuch
Kentucky B&B Locator Maps

http://www.bbonline.com/ky/westernfields/ 9/23/01



Z1P+4 Code Lookup Page 1 of 1

Z1P+4 Code Lookup

The standardized address is:

5108 FORDS MILL RD
VERSAILLES KY 40383-9488

Carrier Route : R002 County : WOODFORD
Delivery Point : 08  Check Digit : §

For other business lookup services: YellowPages.com

Version 5.0 Database 09/2001
Copyright © 1997 United States Postal Service. All rights reserved.
Developed by the USPS National Customer Support Center

http://www .usps.com/cgi-bin/zip4/zip4inq2 9/24/01
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